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TERMS AND CONDITIONS
Acero Construction Pty Ltd
ABN 82 612 297 391
63 Cutler Road
Jandakot WA 6164
TERMS AND CONDITIONS

1 Business Details

These terms and conditions apply to any and all of the relevant business units of Acero Construction
Pty Ltd, including Acero Construction, Action Solution, Action Framing Solution and NuSpec Windows.
The reference to “Acero Construction” will be construed to mean any and all applicable business units
for which the quotations, orders, goods and/or services are provided.

Precedence

a. These terms will apply to all contracts involving the supply of goods and/or services by Acero
Construction to the Customer or made with any other persons and/or agents at the Customer’s
request and supersedes all previous agreements, understandings, negotiations and
communications on that subject matter.

b. If there is any inconsistency between these terms and any order submitted by the Customer or
any other arrangement between the parties, these terms will prevail unless otherwise expressly
agreed to in writing by Acero Construction.

c.  Wherethe Customer issues a subsequent purchase order or other documentation with additional
terms and conditions, the Customer’s additional terms and conditions will not be applicable to
the sale of the goods and/or services unless the Customer’s terms and conditions have been
expressly agreed to in writing by Acero Construction. The supply of goods and/or services as
required by the Customer’s purchase order will not be deemed to be an acceptance on the part
of Acero Construction to supply the goods and/or services on the Customer’s terms and
conditions.

3 No Credit Obligation

a. Without prejudice to Acero Construction’s rights, the acceptance of any credit application by
Acero Construction does not create any obligation on Acero Construction to provide credit.
Accordingly all credit is provided at Acero Construction’s absolute discretion and may be
withdrawn by Acero Construction at any time. In addition, Acero Construction will be entitled at
any time to withhold delivery of any goods and/or services where an order has been accepted if
it considers the Customer’s creditworthiness to be unsatisfactory.

b. Orders once accepted cannot be cancelled by the Customer except by agreement in writing by
Acero Construction and upon payment to Acero Construction of such amount as may be
necessary to indemnify Acero Construction against all losses (including loss of profit) resulting
from the said cancellation.

c. Please note that Acero Construction will require all Customers to complete a credit application
and may request an updated credit application and credit review to be completed from time to
time.

4  Price
a. Any estimate or quoted price does not include any sales tax and other taxes and duties which
may be applicable. Where the delivery term is ex works, and the Customer requires insurance or
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freight and such, the costs involved in providing insurance, freight and such amounts will be paid
by the Customer in addition to the price.
Acero Construction may also charge the Customer where specifications, scoping or rework results
in additional cost, work and or liability for Acero Construction or the Customer alters the
specifications after the date of the order confirmation by Acero Construction.
The Customer is bound to pay the price current at the time of order confirmation by Acero
Construction.

Payment

Time for payment is of the essence.

Where a Credit Application has been approved in writing by Acero Construction, the Customer

must pay all invoices in accordance with the credit terms approved in writing by Acero

Construction, including any requirement for payment of a deposit as specified in the quotation,

order confirmation or credit approval.

Where no approved Credit Application is in place, the Customer must:

a. pay a non-refundable deposit (to be determined by Acero Construction in its sole discretion
and on a case by case basis) of the quoted or agreed price (or such other amount as agreed in
writing by Acero Construction); and

b. pay the balance in full prior to handover, collection or delivery of any goods and/or services.

Payment must be made by Electronic Funds Transfer (EFT) unless otherwise agreed in writing by

Acero Construction. Payment is only deemed received when cleared funds are received into Acero

Construction’s nominated bank account.

The Customer may not withhold payment or make any deduction from any amount owing without

Acero Construction’s prior written consent.

If the Customer disputes any invoice, the Customer must notify Acero Construction in writing

within seven (7) days of the invoice date specifying the grounds of dispute. The undisputed portion

must be paid by the due date.

If an Event of Default occurs as set out in clause 15, or if any approved credit facility is withdrawn

or suspended, all outstanding amounts become immediately due and payable.

Delivery

Delivery will be as per the delivery terms as confirmed by Acero Construction’s order
confirmation.

The Customer shall inspect the goods and/or services forthwith on delivery. No claim for short or
wrongful delivery, non-conformity with specification or other overt breach of contract will be
valid or entertained by Acero Construction unless received in writing by Acero Construction
within 3 days after date of delivery.

Acero Construction may deliver the goods and/or services by instalments where practical.

No goods and/or services shall be returned without the express written approval of Acero
Construction. Goods and/or services specially made to the Customer’s specific requirements are
not returnable. Where Acero Construction authorises the return of any goods and/or services,
any freight or carriage incurred shall be for the account of the Customer.

If Acero Construction fails to deliver the goods and/or services or makes defective delivery of part
of the goods and/or services, the Customer is not entitled to cancel the contract but will provide
Acero Construction with 14 days’ notice to rectify the delivery or defective workmanship.
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f.  Any time stated for delivery of the goods and/or services is a reasonable estimate only. Acero

Construction is not liable for any delay in delivery or non-delivery of the goods and/or services
caused by any factor beyond Acero Construction’s reasonable control.

g. Ifthe Customer refuses to accept delivery of any of the goods and/or services, Acero Construction

may charge the Customer for any additional costs incurred as a result, including storage and

transportation costs.

Actionsolu | AC=30

7 Risks

a. The risk of any loss, damage to or deterioration of the goods and/or services passes to the
Customer upon delivery as per the delivery terms set out on Acero Construction’s order
confirmation.

b. The Customer will insure the goods and/or services for their full replacement value for the benefit
of Acero Construction until ownership of the goods and/or services has passed to the Customer.

8 Ownership
a. Ownership of the goods remains with Acero Construction and does not pass to the Customer until
the Customer pays the full amount owing for the goods and any other moneys owing by the
Customer to Acero Construction.
b. While ownership of the goods remains with Acero Construction:

a. The Customer must store the goods in its original packaging, properly segregated and clearly
identify them as belonging to Acero Construction.

b. If the Customer has not paid in full for any goods by the due date, Acero Construction or its
agents may enter the premises where any goods are stored and remove them. Acero
Construction shall not be responsible for any damage caused in entering and removing the
goods. The Customer is liable for all costs incurred by Acero Construction in entering and
removing the goods. Acero Construction may resell, where practical, any of the goods and
apply the proceeds in reduction of the debt owed by the Customer to Acero Construction.

c. If the Customer resells or uses the goods before ownership of the goods has passed to the
Customer, the proceeds of such sale or use shall be received and held by the Customer in
trust for Acero Construction in such portion of the proceeds that does not exceed the
Customer’s indebtedness to Acero Construction. Acero Construction may at any time by
notice in writing require the Customer to pay to Acero Construction the proceeds of the sale
or of the use of the goods already received and/or used by the Customer.

c. Acero Construction reserves the right to audit the Customer’s records to determine that all
payments received and made has been done in a correct and timely manner.

9 Warranty

a. The maximum defect correction period will be twelve (12) month’s from the date of delivery of
the goods and/or services in accordance with the delivery terms as set out in Acero Construction’s
order confirmation.

b. For purposes of these terms, “defect” or “defective” means any defective aspect of the goods
and/or services not in accordance with these terms, or any damage, deficiency, fault in
workmanship of the goods and/or services directly caused by Acero Construction. Defective does
not mean or include in any manner any inadequacy in design, performance or any intended
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purpose not agreed to expressly in writing by Acero Construction or failure by the Customer to
comply with Acero Construction’s specifications or directions.

Save as set out in these terms, and in any written warranty provided by Acero Construction to

the Customer, Acero Construction gives no warranty in respect of the goods and/or services or

any services to which these terms apply and all conditions and warranties expressed or implied

by statute, common law, equity, trade custom or usage or otherwise howsoever are excluded to
the maximum extent that such exclusion is permitted by law.

Retention

The Customer will not be entitled to hold any moneys in retention, without the express written
approval of a director of Acero Construction.

11

Liquidated Damages

The Customer will not be entitled to any liquidated damages for any delays to complete an Order.

12

Approval of Documentation

Approval of all documentation is required from the Customer prior to manufacture of any goods or
service delivery. Acero Construction will not responsible or held liable for any errors, faults or changes
based on the documentation as approved by the Customer.

13
a.

14

No Representation

Acero Construction, to the fullest extent permitted by law, accepts no liability for any claim by
the Customer or by any other person including any claim relating to or arising from any
conditions, warranties or representations as to fitness or suitability for any purpose,
merchantability or otherwise whether express or implied by law, trade custom or made by any
agent or representative which are not expressly confirmed by Acero Construction in writing. The
Customer agrees to indemnify Acero Construction against any claim by any other person against
Acero Construction.

Nothing in these terms is intended to have the effect of contracting out of the provisions of any
fair trading legislation or consumer guarantees legislation except to the maximum extent
permitted by those legislations and these terms are to be modified to the extent necessary to
give effect to that intention.

Intellectual Property

The Customer will not obtain any rights in any Acero Construction intellectual property, know-
how, designs and other confidential information and all Acero Construction intellectual property,
know-how, designs and other confidential information remain the property of Acero
Construction.

The Customer will not contest, directly or indirectly, Acero Construction’s ownership of the Acero
Construction’s Intellectual Property rights.

The Customer warrants that the use by Acero Construction of any designs or instructions supplied
by the Customer will not infringe the patents, trademarks, designs or copyright of any other
person and the Customer agrees to indemnify Acero Construction against any claim relating to or
arising from the infringement of any such intellectual property of any other person.

The Customer shall indemnify Acero Construction against all costs claims and damages incurred
or threatened arising out of any alleged infringement of patents, trademarks or copyright
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occasioned by the manufacture or sale of the goods and/or services made to the specifications

or special requirements of the Customer.

e. The Customer acknowledges and agrees that nothing in these terms grant the Customer any

: - 20
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Intellectual Property Rights or any rights in any Intellectual Property owned, licensed or paid for
by Acero Construction.

15 Default
a. If an Event of Default occurs, the amount owing for the goods and/or services shall immediately
become due and payable notwithstanding that the due date for payment has not arisen.
b. If the Customer does not pay to Acero Construction the price for the goods and/or services by
the due date, Acero Construction may do one or more of the following:
a. Suspend its performance of or cancel any contract between Acero Construction and the
Customer;
b. Withdraw any previously agreed credit, discounts or special terms;
c. Chargeinterest at the Interest Rate plus sales tax or other taxes and/or duties) from the date
on which payment became due until the date Acero Construction receives payment in full.
c. For the purpose of these terms, an Event of Default means:
a. The Customer fails to pay Acero Construction for the goods and/or services by the due date;
or
b. The Customer commits an act of bankruptcy; or
c. If the Customer is a company, the Customer has resolved or the Customer or any of its
creditors has applied to liquidate the Customer, the Customer becomes insolvent or a
receiver or manager is appointed in respect of any part of its assets or business; or
d. Acero Construction has reasonable grounds for believing that any of the events described in
this clause are about to occur.
d. Forthe purpose of this clause, interest means a rate of 2.5% per month for any overdue amounts.

16 Termination

a. The Customer may terminate a confirmed order in writing, only in the event:

a. Acero Construction breaches or fails to observe or perform any of the terms and conditions
of this Agreement and such breach, non-observance or non-performance is not remedied
within fourteen (14) days after the Customer gives written notice to remedy the same.

b. Acero Construction shall go into liquidation or become bankrupt or enter into any
composition arrangements with or assignment for the benefit of creditors.

c. Acero Construction refuses or neglects to comply with any reasonable lawful written order
or direction given by the Customer relating to the provision of the goods and/or services and
such refusal or neglect is not remedied within fourteen (14) days after the Customer gives
written notice of the same.

d. Acero Construction, or any of its directors, is convicted of a criminal offence.

b. Ifany of the following occur (each of which will be a fundamental breach) then, without prejudice
to any other right or remedy which Acero Construction may have against the Customer for breach
or non-observance of any of these terms and conditions, Acero Construction may terminate any
order immediately by notice in writing:
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a. the Customer breaches or fails to observe or perform any of the terms and conditions of this
Agreement and such breach, non-observance or non-performance is not remedied within
fourteen (14) days after Acero Construction gives written notice to remedy the same.
b. the Customer shall go into liquidation or become bankrupt or enter into any composition
arrangements with or assignment for the benefit of creditors.
c. the Customer and/or any of its Related Bodies Corporate, or any of its directors, are
convicted of a criminal offence.
c. The Customer may at any time, in its absolute discretion, terminate an Order in whole or in part
by giving Acero Construction no less than fourteen (14) days’ written notice to that effect.
d. Inthe event of termination for convenience by the Customer of any order, the Customer will pay
to Acero Construction:
a. the outstanding and unpaid portion of the contract price for works and services completed
by Acero Construction up to the date of the termination;
b. any reasonable costs (including profit and overhead) incurred by Acero Construction in
complying with any directions of the Customer.

: - 20
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17 Force Majeure

Acero Construction shall be entitled at its option to determine, delay or cancel delivery or reduce the
amount delivered, notwithstanding anything to the contrary herein contained, and Acero
Construction shall not be liable in or for any damages for any breach or non- observance of any of its
obligations contained herein which results from or is caused by reason of or on account of any
circumstances beyond its control, including (without prejudice to the generality of the foregoing) acts
of god, natural hazards occurring outside human control, acts of the public enemies, revolution,
rebellion, insurrection, military or usurped power, riots, civil commotions, strikes, lock outs or other
industrial disputes or disturbances, confiscation, expropriation, requisition or transfer by or under the
order of any government, public or local authority, or any inevitable accident, or any combination of
these circumstances.

18 Limitation of Liability

a. Without limiting this clause, Acero Construction’s liability to the Customer or any other person
under any claim shall not exceed the price of the goods and/or services or the cost of repairing
or replacing the goods and/or services, whichever is the lesser.

b. Acero Construction shall not be responsible, obligated, or liable for any injury or damage resulting
from an application or use of its goods and/or services, either singly or in combination with other
products. Acero Construction's sole liability for breach of warranty or any other claim shall be
limited to repair or replacement of the goods and/or services or return of the purchase price, at
Acero Construction's sole option.

c. Acero Construction shall not be liable for damages, including but not limited to consequential,
incidental, punitive, loss of profit, liquidated or special damages arising out of or in connection
with the delivery, use or performance of the goods and/or services or arising out of acceptance
of these terms.

d. The Customer shall indemnify Acero Construction against all liability, cost, or expense that may
be sustained by Acero Construction because of any loss, damages and/or injury arising out of or
in connection with the Customer’s use of the goods and/or services.
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19 Confidentiality
a. The Customer agrees that it may be given access to, or come into possession of, confidential

20
a.

information of Acero Construction which information may contain details about the employees,
customers and suppliers, trade secrets, proprietary data, information regarding price sensitivity,
market position, finances, operations, strategies, business plans, products, services, agreements
and transactions, Acero Construction’s intellectual property and/or other information that is
specifically designated in writing as confidential of Acero Construction.
Any drawings, illustrations, confidential information and specifications prepared by Acero
Construction in reply to the Customer remain the property of Acero Construction and must not
be communicated to any third party without Acero Construction’s previous written permission.
The Customer hereby undertakes that it shall not discuss any information contained herein with
any third party without the prior written consent of Acero Construction. Any drawings and
illustrations prepared in connection with the supply of the goods and/or services or contained in
Acero Construction’s price list, are not binding as to dimensions or details unless it is specifically
stated on such drawings or illustrations that dimensions or details are binding.
Any confidential information of Acero Construction remains the property of Acero Construction
and the Customer may not make it public at any stage and will ensure that it will be kept
confidential even after termination of the supply of the goods and/or services.
The Customer may only disclose Acero Construction’s confidential information as required by
law. In the event where the Customer is obligated to disclose any of Acero Construction’s
confidential information under this clause, the Customer will immediately notify Acero
Construction of the disclosure and the full extent of the confidential information disclosed.

In the event of a breach of the Customer’s confidentiality obligations, Acero Construction is
entitled to will initiate, without delay legal action for damages plus an injunction against the
Customer, whether or not the Customer directly or indirectly benefitted from the breach or not.
These confidentiality obligations continue to apply after these terms end and, if requested by
Acero Construction, the Customer must immediately must:

a. return or destroy Acero Construction’s confidential information and delete any electronic

copies saved on its computers; and
b. immediately provide Acero Construction with a written declaration to the effect that it has
complied with its obligations under this clause.

Personal Property Securities Act 2009 (Cth) (‘PPSA’)

Acero Construction reserves the right to register any or all goods supplied to the Customer on the

Personal Property Securities Register (PPSR) under the Personal Property Securities Act 2009.

The Customer agrees that:

a. Acero Construction is under no obligation to notify the Customer of any registrations on the
PPSR of goods supplied to them;

b. For purposes of the PPSA, Acero Construction has a security interest in the goods and in any
right derived from the goods until such time as the goods have been paid for in full;

c. The Customer will not register any security interest over the goods until such time as the goods
have been paid for in full.
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21 Customer Changes

The Customer must notify Acero Construction within seven days of any change in the shareholding,
directorship, ownership, membership or control of the Customer, or any change or proposed change
in the Customer’s address. Despite the occurrence of any of these changes, the Customer’s obligations
under the Contract continue.

22 Miscellaneous

a. The invalidity or unenforceability of any part or provision of these terms do not affect the
enforceability of any other part or provision of these terms and the invalid or unenforceable part
is severable.

b. Anychanges and amendments to these terms or the terms of the supply of goods and/or services
must be agreed to by both in writing and signed by each of the Parties.

c. If a party consists of one or more persons or an obligation applies to one or more persons, these
terms bind them jointly and each of them severally.

23 Notices
a. Notices served under the Contract may be delivered by post, or by email to:

a. the Customer — at the postal or email address provided by the Customer on its order and/or
credit application or notified in writing by the Customer to Acero Construction in accordance
with this contract;

b. Acero Construction - at its address as contained in these terms and conditions.

b. Notice is taken to be given and received:
a. inthe case of ordinary post, 3 days after postage; or
b. in the case of email, the business day following the date of transmission provided that the
sender has received confirmation receipt.

24 Waiver

Failure by Acero Construction to enforce its obligations under the Contract does not constitute waiver
of Acero Construction’s rights unless it is in writing and approved by a director of Acero Construction,
nor does it affect the obligation of the Customer to make any further payments as and when they fall
due.

25 Independent contractor
Acero Construction will perform its obligations under any order as an independent contractor and not
as an agent, partner, representative or employee of the Customer.

26 Governing Law
The laws in force in Western Australia govern the terms and conditions and the parties submit to the
exclusive jurisdiction of the courts of Western Australia.
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